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LAWRENCE SUTHERLAND, Manufacturer 
in Elgin: ANN SUTHERLAND, his Siſter, 
Spouſe to Mr. John Grant Miniſter of Dun. 
orcas, and JohN GRAT Writer in Edin- 
burgh, "Truſtee for John Sutherland" Write? 
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that the reſpondents find it neceſſary to- trouble your 
Lordſhips with an account et the fact from the beginning: 
About the year 1760, the deceaſt Laurence Sutherland of Green- 
Hall meant to ſell his eſtate, probably with a view to apply the 
price in payment of his debts. Having given a commiſſion to 
his ſecond ſon, Lawrence Sutherland, to treat thereanent with 4- 
lexander Brebner merchant in Port, a minute. of ſale was enter- 
ed into between them: But Mr, having taken the advan- 
tage of Lawrence Sutherland, a very young man, a reduc- 
tion. of that ent was aftermands brought. by John Suther- 
land, — eldeſt ſon, — name, and the agree 
ment was ſewwaſſde. 


Greenball Hm his 1 diſorder, was deſirous to 
accommodate Hie editors to the utmoſt of his power, and an- 


xious 


108 are ſo many cailbepvaſentarions in dhl leid, 
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xious that his effects ſhould be applied in payment of his debts, 
ſo far as they could go, without being diſſipated by the expence 
he, in the 176, cauſed write out propoſals to his creditors, in 
the following terns | 
That the lands of Myrefide, Burrotobrigt, Tails, and Black- 
% friarbaugh, with the eighteen part, ſhall be expoſed to ſale, 
«with the conſent of the creditors, at Edinburgh, betwixt and 
«the 1ſt day of March 1762. "Sk 
That the price thereof ſhall be made payable to the creditors, 
«© upon their diſcharging Greenhall, and aſſigning their debts and 
« -ailigence to the purchaſer,” “ | | 
* Before ſuch ſale, that the whole perſonal creditors ſhall, by 
* writing under their hands, oblige themſelves to accept of the 
remainder of the price of the lands, after payment of the he- 
*©-ritable debts proportionably to their ſums, without regard to 
„ diligence; and ſhall not proceed further in diligence, until ſuch 
«* 'fale, nor after the ſame, to each other's prejudice.” 
That the whole perſonal creditors ſhall lodge their debts and 
“ giligences in a truſtee's hand before the ſale, that they may be 
ranked, part paſſu.” | 
“ Thar the remainder of the price, if any be, ſhall be payable 
* to the ſaid Lawrence Sutherland.” 1 Faded | 
For aſcertaining the reſpective creditors claims, that they de- 
« pone thereon before a juſtice of peace or baillie, before drawing 
« their payment.” 5 nes ö 
Underneath theſe propoſals, there was ſubjoined as follows: 
We, the perſdnal creditors of the ſaid Lawrence Sutherland, 
„hereby accept of the above propoſals, and oblige ourſelves to 
* bdge our claims betwixt and ene 
« diſcharge the ſaid Lawrence Sutherland, upon payment to us of 
the balance of the price of the forefaid lands proportionally ef- 
feiring to our reſpective ſums; and we hereby mutually agree 
and paſs from any preference we have by inhibition, horning, 
und caprion, or other ways, among ourſelves, and hereby con- 
ſent to the foreſaid ſale in the terms propoſed; and we oblige 
«Vurſelves to extend this in more ample form, if neceſſary: In 
4(wyittieſs whereof, we have ſubſeribed theſe preſents, and adhi- 
Abit che dates to our ſubſeriptions. ine f 
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The creditors could not heſitate to accede to theſe propoſals, 
which were ſo evidently calculated for their common intereſt. - It 
is not true, as is ſaid in the petition, that there was any general 
meeting of the creditors : The written propoſals were ſent about 
to the creditors as could be conveniently done, and accordingly, 
are ſubſcribed by the creditors at a variety of different places, and 
of different dates, in November 1761, and following months; and 
of a great number of creditors, there are not above ſeven ſubſcri- 
bers in one day; and that theſe ſeven ſubſcribed in one day, hap- 
pened juſt from the accident of their living in the town of Elgin. 
It is true, that Ann Sutherland and John Gray are the laſt that 
ſubſcribe ; but the reaſon of this is perfectly obvious: It was ne- 
ceſſary to have the ſubſcription of the ſtranger creditors before a- 
ny ſtep could be taken, leſt any of them ſhould have ſtruck out, 
and embarraſſed the whole ſcheme. , But, with regard to the chil- 
dren of Grcenball, there was no doubt of their acceſſion : It was 
of no conſequence whether they ſubſcribed or nqt; and hence, 
neither Lawrence Sutherland nor John, who was creditor in ano- 
ther ſum beſide that in the perſon of John Gray, never did adhi- 
bit their ſubſcriptions ; beſides, John Gray, as he lived in Edin- 
burgh, could not ſubſcribe till the propoſals were ſent there, juſt 

before the ſale. ac Wo | Dy.” | 
It is ſaid in the petition, that the lands were purchaſed by the 
late Earl of F:indlater, not at a public ſale, as contained in the ar- 
ticles of agreement, but at @ private ſlump bargain, far this rea- 
ſon, that his Lordſhip was in uſe to make a preſeat to the ſeller 

above the agreed price. ; ens 

It is ſurpriſing the petitioners ſhould have made ſuch an aver- 
ment as this. The fact is, that after all the creditors had acceded, 
the lands were publicly advertiſed; and, had the petitioners ta- 
ken the trouble to look into the ſcheme of diviſion, they would 
have there ſeen an article ſtated for the expence of theſe adver- 
tiſements: And ſo far is it from being true, that they were ſold 
at a private bargain, that they were ſold by public, roup in John's 
coffee-houſe, Edinburgh, where there were more offerers than one, 
and bought by Mr. Thomas Riddach, writer, for Lord Find/ater, + 
When the propoſals were carried about to the, creditors, they 
were deſired to ſay, whom they wiſhed, to be truſtees: They, all 
agreed in naming John Sutherland, Greenhall's ſon, and Mr, Mil- 
ham Collie, miniſter at Azmeddar, who was one of the — 
C tors 
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creditors himſelf, and who acted for the kirk-ſeſſion, to whom 
likewiſe a conſiderable ſum was due. | Er 

The whole price paid for the lands, was 2530 [. Sterling. This 
ſum Lord Findlater applied, in the firſt place, in payment of the 
heritable debts; after which, there remained a balance in his hand, 


of 1294 J. 9 d. for which he, of this date, gave bills to Mr. 


Collie, payable eight days after. 

John Sutherland having declined to act, Mr. Collie became the 
ſole truſtee: To him the creditors, and, among the reſt, the re- 
ſpondents, aſſigned and delivered their grounds of debt, with 
power to convey them to Lord Findlater, and to diſcharge Green- 
hall: And he, on the other hand, gave them miſſives, engaging 


to pay them a rateable proportion of the balance of the price. 


Mr. Collie having recovered the balance from Lord Findlater, 
aſſigned to him the grounds of debt that had been lodged with 
him, and, particularly, thoſe of Mrs: Grant and Mr. Gray. He 
afterwards made up a ſcheme of diviſion of the price, wherein 
the reſpondents are ranked for the reſpective ſums due to them; 
and, at laſt, he paid off the whole perſonal creditors, except the 


reſpondents. | 


It is ſaid in the petition, that when'the ſcheme of diviſion was 
ſent to the creditors, they, upon obſerving the claimants ranked 
in it, wrote to Mr. Colhe, diſcharging him to pay the reſpon- 
dents, until the juſtice of their debts ſhould be made appear ; 
and that, along with this letter, they ſent Mr. Collie receipts for 
the partial dividend they had already received. 

As this averment has no foundation whatever in fact, ſo it is 
directly contrary to written evidence in proceſs. Upon the 
back of the ſcheme of diviſion in proceſs, are tranſcripts of the 


diſcharges granted by each of the creditors : From which it ap- 


pears, that all of them had received their payment, either at 
Kinneddar, where Mr. Gtlie refided, or at Elgin, which is in the 
neighbourhood, ſo that there could be no occaſion for writing 
letters; neither are they partial receipts, as pretended, but full 


and abſolute diſcharges, and bearing, at the ſame time, that 


the miſſives which had been granted by Mr. Collie, for pay- 


ment of the price, were delivered up to him. | 
As the reſpondents had hitherto gone along with the other cre- 


ditors/an the ſeveral ſteps; and/no'objeftions had been hitherto 
ſtitred by the other creditors; they were not a little ſurpriſed, 


ren when 


7 Off 


when they came to make their demand on Mr. Collie, to find, 
that he meant to throw difficulties in the way of their pay- 
ment. | 
It would appear, that he and Alexander Dougal, the petitioner, 
who was only a creditor for 231. Sterling, had laid a ſcheme to 
diſappoint the claims of the reſpondents, or, at leaſt, to prevent 
their being made eifetual as long as poſſible. It was a part of 
his ſcheme, as appears by a letter from Mr. Collie to Mr. Dougal, 
in proceſs, dated 14th September 1763, that a proceſs ſhould be 
brought in name of ſome of the creditors, againſt Mr. Collie, be- 
fore the ſheriff, for payment of thoſe ſums he had in his hands, 
to anſwer the reſpondents; and this, in order to furniſh him with 
a handle for refuſing them payment. FT 
The reſpondents having accordingly been obliged to bring an 
action againſt Mr. Collie, for payment of the ſums for which they 
were reſpectively ranked in the ſcheme of divifion, Mr. Collie, on 
pretence of that, before the ſheriff, brought a proceſs of multiple- 
poinding, calling the reſpondents and others, creditors of Green- 
Hall. It is unneceſſary to trouble your Lordſhips with repeating 
very minutely the ſteps of procedure, and the various arts that 
were uſed by Mr. Collie, and his friend Mr. Dougal, to hang up 
the proceſs. It was brought into court as far back as the 1766, 
but hung up, by the petitioners applying for diligence after dili- 
gence, on pretence of recovering papers, till 3d March 1768, 
when the reſpondents obtained a decree of preference. This was 
laid open by two repreſentations, one from Mr. Dougal, and an- 
other from Mr. Collie; and afterwards, the ſame arts were employ- 
ed as before, to prevent the cauſe being brought to an iſſue, till 
July 1769, when at laſt, the defenders, by order of the Lord Or- 
dinary, gave in their objections to the reſpondents claims in wri- 
ting. Theſe having been followed by anſwers, replies, and du- 


plies, the Lord Ordinary, of this date, pronounced the fol- July 21, 
lowing interlocutor : “ Repels the whole objections, in reſpe& of““. 


* the anſwers, except the objection to the debts claimed by 
* Hugh Tod, and the repreſentatives of George: Baird; with re- 
* ſpect to which, finds it relevant to be proven by their oaths, 
that theſe debts were paid by the deceaſed Sutherland ot 'Green- 
"« ru to the ſale of his eſtate; and grants commiſſion, 
„c. 5 4 „ d b 


B Againſt 


iy . 

Againſt this interlocutor, no leſs than three repreſentations were 
preſented by the petitioners, all of which were refuſed; fo that 
there now ſtands four interlocutors againſt them on the points 
under review. = ory IS % 

The petitioners, before proceeding to the particular objections, 
ſtate a general one to the whole of the, reſpondents claims. They 
ſay, that the propoſals by Greenball were meant to be the foun- 
dation of a mutual contract, by which both parties, or neither, were 
to be bound; but that, never being ſigned by Greenhall, nor two 
of the reſpondents, they were not bound by them, and of courſe 
neither were the reſt of the creditors. | 

The reſpondents. are perſuaded, that this objection, which is 
now ſtated for the firſt time, will not appear to merit a very ſe- 
rious anſwer. Every body knows, that there is ſuch a thing as 
an homologation or acceſſion, rebus el factis, in caſes of this 
kind. In the preſent caſe, your Lordſhips have heard, that Green- 
Hall, as well as the reſpondents, have, many years ago, done eve- 
ry one thing that was either incumbent upon them, or could be 
done by them; and if that is not to be underſtood as an homolo- 
gation or acceſſion, the reſpondents confeſs, they cannot figure 
what is. The reſpondents could have wiſhed, the petitioners had 
taken the trouble to trace this plea a little into its confequences. 


* 


Io the reſpondents, it appears, the effect of it could be no other 


than to undo every thing that has been done from firſt to laſt.— 
The propoſals,.— the acceptance by the creditors, — the conveyance 
of their ſeveral debts to Mr. Collie, — his obligations to them, — the 
ſale of the eſtate, and conveyance of the debts to Lord Findlater,— 
the payment of the price hy him to Mr. Collie, and thereafter to the 
creditors, and their diſcharges to Mr. Collie. In a word, to annul, 
at leaſt, half a hundred deeds at once, to bring GreenhalPs effects 
again into the field, and let the creditors looſe, to ſcramble for 
them the beſt way they can. The petitioners ſarely - did not at- 
tend to theſe conſequences, otherways they never would have ur- 
ged ſuch a plea as this. It is the laſt thing they ought to wiſh 
for, as nothing could be more contrary to their own intereſt. 
The reſpondents, on the other hand, muſt beg leave to ſubmit 
a general objection to the title of the petitioners to appear in this 
proceſs, and oppoſe the reſpondents recovering payment from 
their truſtee, The. petitioners appear under the character of cre- 
ditors of Greenball. It has been mentioned, that, by the propoſals, - 
TU ; the 
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the creditors became bouge to diſcharge Greenhall in full, upon 
receiving their dividend of the price of the lands. Accordingly, 
in their aſſignations to Mr. Collie, which were all in the ſame 
words, and whereof one is produced, they impowered him to 
convey their debts to Lord Findlater; © and to exoner and diſ- 
charge the repreſentatives of the ſaid Lawrence Sutherland, fo 
* far as the debt above aſſigned may affect him, or their other 
* eſtate, real or perſonal, he accounting to them for their ſhare 
* of the price, Ge. | | 

In the aſſignation to Lord Findlater, Mr. Collie has declared, 
that the ſame was only to ſecure his Lordſhip of the purchaſe of 
the ſaid lands, but noways to affe the repreſentatives of the ſaid 
Lawrence Sutherland, or his or their other eſtate; and it is added 
in theſe, words: Accordingly, I hereby exoner and diſcharge 
the repreſentatives of the ſaid Latwrence Sutherland, of all claims 
* and demands, and of all action and execution competent, or 
that might have been competent to me, and my cedents, for 
** payment of the reſpective ſums above-mentioned.” ' The cre- 
ditors themſelves, did alſo, upon receipt of their dividends from 
Mr. Collie, grant a full and abſolute diſcharge to him, whereof 
there are tranſcripts upon the back of the ſcheme of diviſion, as 
above ſtated. dag | 

This being the cafe, the reſpondents do contend, that the pe- 
titioners, who have already drawn every ſhilling of their principal 
ſums, are no longer intitled to aſſume the character of creditors of 
Greenhall, any more than he had never owed them a ſhilling; and 
therefore, can have no title or intereſt to appear in the preſent ac- 
tion, This plea has been ſtated from the beginning, but the pe- 
titioners never choſe to make any anſwer to it. 

The reſpondents, however, do not infiſt upon this objection, 
from any diffidence of the merit of their reſpective claims: They 
know that they are equally juſt and onerous, with any one of the 
debts that were paid; and are humbly eonfident, that your Lord- 
{hips will be of opinion, that the objections made to them by 
the petitioners, are not only ill founded, but indeed perfectly 
frivolous. | | TATON 28420) 

The firſt intereſt, is that of Mrs. Grant, being for the ſum of 't 000 
merks of principal, with intereſt from Whit/unday 1755, contained 
in her father's bond to her, dated the 14th Newember 17572. 
To this it is objected, fr f, Thar Mrs. Grant was not preſent at 
the general meeting of Greenhall's creditors, and that — un- 

5 nown 
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rudy to the other creditors, when,they ügned the propoſals... adh 
That her father, was not in Tenne to make his daughter a 
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preſent of ſo large a ſum. And, 34!y, That having lived in family 
with her father, the intereſt upon the bond was compenſated | 
her aliment. | 


- 


The firſt of theſe has been already obviated, from the, accompt 
of the fact above given. It has been ſhown, that there was no 
general meeting of the creditors, and likewiſe, that the claimant 
had gone throngh all the reſt of the following ſteps, along with 
the reſt of the creditors : She figned her propoſals before the ſale ; 
aſſigned her intereſt to the truſtee, at the ſame time with the o- 
ther creditors, - which was reconveyed to Lord Findlater; and 
ſhe was ranked in the ſcheme of diviſion, among the reſt. It is 
a mere pretence, to ſay, that the other creditors did not know of 
this debt: It was equally well known with that of any of the other 
creditors, and was in a, particular. manner made known to every 
one of them, by its being ſtated in the ſcheme of diviſion, which, 
it is acknowledged in the petition, was ſeen by all of them be- 
fore they granted their diſcharges: At the ſame time, it would 
have been of no ſort of conſequence, though it had been unkuown 
to the creditors, the only queſtion being, whether the debt is a 
juſt one? And whether it be or not, your Lordſhips will judge. 
To the ſecond objection it is anſwered, That though the bond 
had been granted by way of proviſion, yet, even in that view, the 
claim would have been ſuſtained : Such a ſmall ſum given by 
Greenhall to his only daughter, and by bond, many years before 
his bankruptey, and when he was in good credit, muſt have 
been conſideted as highly rational and onerous. ©  _ 
Bur, 24ly,” The fact is, that the bond was not granted as a pro- 
viſion, but for a juſt and onerous debt, antecedently due by 
Greenhall to the claimant, It was originally due to Ann Innes, re- 
lict of Mr. Urquhart; miniſter of Urquhart, and left by her to the 
claimant,” who was her njece, and named after her. To inſtruct 
this, there is produced' Greenhall's bond, dated as far back as the 
1734; to Mrs. Urquhart in liferent, and, after her deceaſe, 500 
merks in fte to the claimant, or Foſeph Sutherland, her brother, 
and the remainder to/Mrs:'U;/yuBart, ber heirs and aſſignies. Jo- 
ſeph Sus berlaud hu ving died, the firſt Half fell to the claimant of 
courſe, and the other half was left to ber by her aunt, who, when 
dying, put che bond into her hands, without any conveyance, 


which 


tal 


which was thought unneceſſary, as there was no otber perſons . 


1 


intereſted, but the claimant's brothers, the other executors of Mrs. 


Urquhart.” This bond was afterwards retired by Greenhal!, upon 
his granting that in queſtion, and is now produced in proceſs, 


with his name tore from it. 


It is objected, that the claimant has not produced a proper ti- 


de to this bond. But the petitioners ſeem to miſtake the nature 


of their own objection, which reſolves into a challenge upon the 


act 1621, If the claimant were producing that old bond by her 
father to Mrs. Urquhart, as her title, and inſiſting againſt the de- 


bitor in the bond for payment, it would, no doubt, be competent 


to the debiror, to make the objection now moved by the petition- 


ers. But this is not the caſe : The. claimant's title is the bond by 
her father to herſelf; and the other is produced only as an admi- 
nicle of the oneroſity of the debt: In which view, the claimant 
apprehends it is perfectly ſufficient. Your Lordſhips know, that 
where, in a challenge upon the act 1621, there is no objection to 
the debt, but a general ſuſpicion ariſing from the connection of 
the parties, there the very Qlighteſt adminicle is admitted. This 
is laid down by all the writers on our law, and ſeems likewiſe to 
be eſtabliſhed by the deciſions of the court. Thus it was found in 


1 


the caſe, Skeen contra Forbes, 15th February 1728, that a diſpo- 


fition by one brother to another of certain lands, was good, tho' the 
only adminicle was a retired bond, of the ſame date, for a cer- 
tain ſum. The adminicle, in the preſent caſe, ſeems much ſtrong- 
er. It was urged in the caſe of Forbes, that the bond might have 
been fimulate, ſigned for the very purpoſe of proving the oneroſity 
of the diſpoſition, and retired two: hours after.; and that it was 
an eaſy thing for a diſponer to a conjunct perſon, to take a bond, 
bearing a price, and give it up the next minute. It is impoſſible 
that any ſuch objection can be made to the adminicle in queſtion: It 
was granted a great many years before, and to a third party; and 
it is not ſo much as alledged, that ever any perſon. received pay- 
ment, or ever pretended right to the bond, beſides the claimant. 
The third objeckion. with regard to the intereſt, the reſpondent 


is perſuaded, will appear to the court to be very ungracions. 
The claimant thought it her duty to attend upon her aged fa- 


ther, and to take the charge of his family: For this, her mainte- 
nance was bur a {lender recompenſe, the leaſt that cguld be gin 


ven; a ſervant would have been antitled to wages beſides, ; The 
12 C reſpondent 


Ua 
f oy CLE] help thinking, it would be hard indeed, if, in- 
ſtead of ſame remuneration, en perhaps the was intitled to, 
the, ſhould be deprived of the trifle 97 intereſt due upon this 
ſmall, but juſt and onerous debt. | 
Ihe next claim, is that of Mr, Gray, as truſtee for John Suther- 
land, for 1331. 3 J. 7 d. Sterling, conſtituted by two bonds, one 
| ro:Katharine Saunders, and the other to the guildry of Elgin; in 
which laſt,” John Sutherland was bound as cautioner with his fa- 
ther, and which was paid by him, upon being threatened with. 
diſtreſs; but the aſſignation to it, is, as well as the other, taken 
to Mr. Gray, as truſtee, in caſe it ſhould have been neceſſary to: 
do diligence upon them, which John Sutherland did not chuſe: 
\ ſhould! iſſue in his own name againſt his father. 
To this claim it is objected, 1/, That John Sutherland: did not: 
| appear at the original general meeting of the creditors: And, 
Adly, That the bonds were paid out of the rents of Greenball's 
land, in the interval betwint the tranſaction with Brebner,. and 
<q] | the ſale to Lord Findlater. 
As to the h, This claimant is in che ſame fitviatTon with Mrs. 
"Gra and the ſame anſwer is ſubmitted ; with this further ob- 
ſervation, that it is proved, by a miſſive in proceſs from Mr. C 
lie, che truſtee, to Jahn Sutherland, 3d July 1762, when all the 
ereditors were aſſigning Nl debts, that Fohn Sutherland was: 
claĩming a preference to the other creditors upon his demands. 
This miſſive is of the following tenor: Whereas you have a- 
greed to paſs. from being a preferable creditor. and reſtricted 
40 yourſelf as one of the perſonal creditors, I hereby declare, 
that When Lord Lalla has paid me the money allowed to 
the perſonal creditors, you ſhall have your proportional ſhare: 
thereof, according to your glaim. And am, oc.” 
To the +focond objection, 1 it Were fufficient to ſay, that the peti- 
4 — neither brought, nor offered any proof whatever of 
their averment, and therefore no regard is due to it. But, in the 
ſecund place, It is diſproved. by the oath both of Mr. Gray, the: 
truſtee, and of Jobn Sutherland himſelf, Emnees | in terms s of the 
Propeſals, and top: procels. 
he petitioners, indeed, alledge, that a1 that appears from 
111 cheſocaaths, 18, that John Suther] bad advanced the money for 
a — cheth, debts, b the bands of Mr. Gray, which they 
ay is quite conſiſtent with their averment : But it would appear, 
a i | ; that 


£3 


4 4 1 
chat the petitioners, have not ſo. much as, taken the trouble to 
| look into the gaths. Jahn Sutherland exprelly ſweats, the whole 
of this ſum. . was. pald out of his proper means and effects, and 
* none of it out of thoſe 6f his father.“ And he is very parti- 
eular, in ſpecifxing the way and manner in which he paid, and 
acquired right to theſe bonds. It is ſurpriſing, therefore, that 
this averment ſhould have been made. 

It is likeways ſaid to be improbable, that John Sutherland, be- 
ing then a young man, ſhould have been poſſeſſed of ſo much 
money. The fact, however, is, that he had, for many years be- 
fore, done bubneſs for himſelf as a writer in this city; and there- 
fore, it cannot be ſurpriſing he ſhould have realiſed duch a mall 
ſum as that in queſtion. 

The third claim, objected to, is 50 1. of intereſt bald d to William 
Burnet, one year, by Jahn Sutherland, and the other by Lawrence 
his brother. To this it is objected, that neither John nor Lau- 
rence Sutherland. ſubſcribed the propoſals with the other creditors: 
And 2dly, That it is to be preſumed, the money was advanced 
by Greenhall himſelf, the rather that there are only diſcharges pro- 
duced, which, at any rate, it is faid, are Not dulßelent to found 
a claim in this caſe. 

As the petitioners have not drawn ſome of their ojoaivas to 
a concluſion, the reſpondents are at ſome lofs to know what was 
meant to be inferred from them. This, in particular, is the caſe- 
with the fi objection to this claim, viz.” That John and Lavo- 
rence Sutherland did not ſign an acceptance of the propoſals. If 
this was meant as a circumſtance of ſuſpicion againſt the juſtneſs 
of the debts, it is believed, that, upon attending to the circum-- 
ſtances, it, will appear to afford a, preſumption ditectty the other 
way. If Jobn and Lawrence Sutherland had been conſcidus, that: 
they had no juſt claim for theſe fums, they would have been ex- 
ceedingly careful to take every, ſtep to obviate any ſuſpicion or ca- 
vil againſt them, and, in partichlar, to ſign the propoſals which. 
it was, eaſy for them to do, as the propofals were in John Suther-- 
lands own hands; but, knowing that the debts were juſt, and, of 
courſe, not apprehending any objection,” it did not occur to: them 
to ſign the propoſals, which, except in that; view, perfectly 
unneceſſary, as they, bad not the Teaſt' intention tp -oppole the: 
ſcheme that was, carry; A on; But, "though they di&-motifign the: 
Is 


acceptance to dhe propol Sh concinieed e Ne e credi 
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tors in hat followed, by lodging their intere the truſtee, 
Who, on the other hand, granted them x rg in the fame 
terms with the other creditors, and accordingly ranked chem * 
the ſcheme of divion. 

As to che averment, that this ſara. was likeways '5 paid out 
the MeAs'of Greenball himſelf, it is altogether Wiki founda- 
tion. The diſcharges bear, that the money was paid by Jobs 

atid Lawrence Sutherland; and this, it is apprehended, muſt be 
held as evidence of the fac, until it be taken off by a contrary 
proof. - John Sutherland was bound far this debt along with his 
father, and had a bond of relief from, bim; upon which, he 
would hade been intitled to ſue, for repayment of whatever he 
De this debt, whether principal or” intereſt : He paid 

is ſum upon diſtreſs, and has expreſly 1 75 „That it was 

paid out of his ſown! proper means and effects.“ Wich re- 
gard to Lawrence, Fut herlaud, it was ons ut juſt that he ſhould 
contribute bis ſhare With, his bropber, to * Teliet of their father, 
The eircumſtances of their being e of Grrenball, which is 
urged as a preſumption againſt this claim, is truly in ſupport of ir. 
If a ſtranger had paid theſe intereſts, it might, indeed, have been 


ES extraordinary; but nothing was more natutel, than for 
Vs ſons, ho were in a way of doing for themſelves, to 


pay this ſum to a rigorous creditor, in order to prevent their fa- 


ther to be thrown into jail, which was really the fact. 


It is ſtated, by ny of obiection to the whole of the Ol 
dents claims, that the creditors had left Greenhall a ſubhject in the 
town of Elgin, for the purpoſe of ſupporting him and his chil- 
dren : That this ſubject, . though repreſented to the creditors as 


being only worth about 2000 merks, Was really worth between 


700 J. and 800 l. Sterling; and that this ſubjeR ought, in the firſt 
place, to go in payment of the reſpondents claims. 

The faQ is, that all the ſubjeQ the creditors left with Green- 
hall, was an old tenement in the burgh of Elgin, worth a- 
bout 100 J. Sterling, or 3000 merks at moſt, It is in vain 
to pretend, that the creditors were deceived as to the value 
of this ſubject, as ſo many of them do themſelves live in 
the town of Z/gin. They were ſenfible of Greenball's candour, 
and ſincere Ae to accommodate them to the utmoſt of his 
power, and that the ſcheme propoſed by him was much for the 
common intereſt. Had he ſtood out, as debitors ſometimes do, 


and had the creditors been obliged to bring a proceſs of ranking 
and 


( 13 J 
and Gale int at ro this hurt ir was'ealy to perceive; that, befides the 


delay, th Id hav e ſoon ſpent much more than the value of 
this ſubject; which, therefbre, they left to him, by way of xe. 
turn for his agreeing to a voluntary ſale: It was, upon the whole; 
taking nothing out of their o-]- aã pocket; and it was doing a hu- 
mane thing, to contribute this ſmall ſubject to the relief ye their 
unfortunate debitor : But it never was, or could be meant, that 
this ſhould go in payment of the juſt and onerous debts due by 
him to his children. And, accordingly, your Lordſhipa ſee, that 

in the clauſes above recited; in the aſſignations to Mr. Collie, 
— by him to Lord Findlater, that the creditors expreſly diſchar barge 
Lawrence Sutherland, and his repreſentatives, ſo far as their debts 
might affect him, or their real or perſonal” eſtate: And, indeed, 
except in this view, the leaving that ſubject to Greenhall, would 
have been no favour to him, neither could it have ſerved any pur- 
poſe, but to have been the ſource of futuro litigation between his 
creditors and the reſpondents, with regard to the comparative va - 
lue of this ſubject and their claims, which it was then the in- 
tention and deſire, as it was the intereſt, 'of all See 

ent. 8 

Upon the whole, it is hoped your Lordſhips will have. no dif: 
. to repel all of theſe objections, and te adhere to the Lord 
Ordinary's interlocutor, and lixewiſe to find the reſpondents inti- 
tled to their expences, both on account of the nature of the pe- 
titioners plea, and of the manner in WR ene enen 
W a from firſt to laſt. | | 
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